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Protests

Protest Definition

* A written objection by interested party to:
— A solicitation
— A cancellation of a solicitation
— Award or proposed award

— Termination or cancellation, If the written
objection alleges improprieties concerning
award
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Protests

Protests

* A proceeding to resolve a disagreement
IN connection with the award or

proposed award of a Government
contract

e A protest isnot a“dispute”
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Protests

Standing
e CICA confers“standing” to an

“Interested party”
—Direct economic interest affected
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Protests

Protest Options
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Protests

Agency Protests

o Executive Order 12979, establish
“Inexpensive and expedient” procedures

— Filed before bid opening (for solicitation
Improprieties) OR
— 10 days after “known or should have known” OR

* Properly filed protest suspends acquisition
but for ‘urgent and compelling’
circumstances as determined by Agency
Head
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Protests

Agency Protests

* |nformation to be included in a protest
should include:

— Statement of legal and factual grounds for the
protest

— A description of the harm done to protester
— Copies of relevant documents
— Therédlief requested

— Information to establish timeliness and status as
an “interested party”
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Protests

Agency Protests

o Adverse agency action may be
appealed to GAO within 10 calendar
days of actual or constructive
knowledge of the adverse action
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Protests

Government Accountability
Office (GAO)

e Created by Congress (1921)

e Not acourt
— Example: cannot issue injunctions
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Protests

GAO - Jurisdiction

 No jurisdiction
— Contract administration (except ' Cardinal change')
— NAICS (SIC) code classification
— Small business “ certificate of competency” or size
— Procurement Integrity Act violation >14days

— Section 8(a) procurements and affirmative
determinations of responsibility (absent “bad faith”
“lack of rationality”)

— Suspensions and Debarments
— Subcontracts and non-Federal Agency acquisitions
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Protests

GAO — Limited Jurisdiction

— Task/delivery order awards
—Order beyond scope of contract

—‘down selection’ process where
contractor’ s performance of task order
IS used to eliminate some contractors
from future orders

—Task orders > $10 million
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Protests

Protests - GAO

* Protests properly filed suspend
procurement action

¢ Suspension subject to agency head
“urgent and compelling” determination
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Protests

Protests - GAO

* Protestor’s Burden (must prove)

—Violation of statute/regulation or
unreasonable Agency action

—Protestor was injured
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Protests

Protests - GAO

e Documents

— Protestors requesting documents must
demonstrate relevancy to protest
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Protests

Protests - GAO

o “Improprieties’ clam filed before bid
opening or at time designated for
receipt of initial proposal

e Other protests and amendments filed
within 10 calendar days of known or
should have known “basis’

e Debriefing servesto start clock

o Latefilings may be considered
(discretionary)
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Protests

GAO Protests — Agency Report

 Filed within 30 days (20 days under
“express’ option)
e |ncludes:
e Protest
e Contract File
 Contracting Officer’s position
o List of Parties receiving the report
* Protester and other parties may
supplement with comments
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Protests

Protests - GAO

* Protestor should provide
substantive response to Agency
Report

e Protestor must justify request for a
hearing
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Protests

Protests - GAO

» Conferences and hearings may be
scheduled at GAO’s option

 GAO has 100 daysto decide, 65 days
under express option If used
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Protests

GAQO Protests

e Decision
— Non-binding advisory recommendation

— Recommendation for costs of protest

— Non-compliance report required within 60
days
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Protests

GAQO Protests

December 22, 2008

The Honorable Nancy Pelos
Speaker of the House of Representatives

Dear Madam Speaker:

This letter responds to the requirements of the
Competition in Contracting Act of 1984, 31 U.S.C. §
3554(€e)(2) (2000), that the Comptroller Generdl report
to Congress each instance in which afederal agency
did not fully implement a recommendation made by
our Office in connection with a bid protest decided the
prior fiscal year. We are pleased to report that there
was no such occurrence during fiscal year 2008.

o © 2009 JKC



Protests

Alternative Dispute Resolution
GAO

e “Negotiation assistance” GAO
deciding attorney facilitates discussion

e “Outcome prediction” GAO deciding
attorney tells parties likely outcome
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Protests
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Protests

Federal Courts

o Challengesfiled with Court of Federal
Claims

e APA standard — based on record

e Court will look for
— Subjective bad faith of the agency official

— Absence of areasonable basis for the agency
decision or action

— Abuse of discretion by agency official
— Violation of pertinent statutes or regulations
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Protests

Federal Courts - Procedure

Generally follow GAQO rules

Protestor may appeal adverse GAO decision
to Federal Court by seeking injunction
Injunctions — restraining orders
— Includes short term injunctions and restraining
orders while GA O decides protest.

Court will show great deferenceto GAO
decision but will make it’s own
determination
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Protests

Recent Developments

e “Interested Party” now includes individual
representing majority of affected government
employees undergoing A-76 process.

e “Rule of two” now applicable to task and
delivery order competitions under multiple-
award contracts

« DOD “5% goal” 1n awarding contracts to
certain small business entities found “facially
unconstitutional”
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Protests

Summary
e Be mindful of timeliness requirements

e Make surethe administrative record Is
complete

o Make sure you notify contracting officer of
any solicitation improprieties before bid
opening or the time set for receipt of initial
proposals
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